ISSN: 2582-6433

INTERNATIONAL &
JOURNAL FOR
LEGAL

RESEARCH /
ANALYSIS \/

Open Access, Refereed/}du" aiMu %scuphn
Peer Reviewed6th Ed,'ft;“ n |

\




www.ijlra.com
Volume 2 Issue 7| December 2022 ISSN: 2582-6433

DISCLAIMER

No part of this publication may be reproduced or copied in any form by any means
without prior written permission of Managing Editor of IJLRA. The views
expressed in this publication are purely personal opinions ofthe authors and do not
reflect the views of the Editorial Team of IJLRA.

Though every effort has been made to ensure that the information in Volume 2
Issue 7 is accurate and appropriately cited/referenced, neither the Editorial Board
nor IJLRA shall be held liable or responsible in any manner whatsever for any
consequences for any action taken by anyone on the basis of information in the
Journal.

Copyright © International Journal for Legal Research & Analysis


http://www.ijlra.com/

www.ijlra.com

ISSN: 2582-6433

Volume 2 Issue 7| February 2023

EDITORIAL TEAM

EDITORS

Megha Middha

Megha Middha, Assistant Professor of Law in Mody University of Science and
Technology, Lakshmangarh, Sikar

Megha Middha, is working as an Assistant Professor of Law in Mody
University of Science and Technology, Lakshmangarh, Sikar (Rajasthan). She
has an experience in the teaching of almost 3 years. She has completed her
graduation in BBA LL.B (H) from Amity University, Rajasthan (Gold Medalist)
and did her post-graduation (LL.M in Business Laws) from NLSIU, Bengaluru.
Currently, she is enrolled in a Ph.D. course in the Department of Law at
Mohanlal Sukhadia University, Udaipur (Rajasthan). She wishes to excel in
academics and research and contribute as much as she can to society. Through
her interactions with the students, she tries to inculcate a sense of deep thinking
power in her students and enlighten and guide them to the fact how they can

bring a change to the society

Dr. Samrat Datta

Dr. Samrat Datta Seedling School of Law and Governance, Jaipur
National University, Jaipur. Dr. Samrat Datta is currently associated with
Seedling School of Law and Governance, Jaipur National University,
Jaipur. Dr. Datta has completed his graduation i.e., B.A.LL.B. from Law
College Dehradun, Hemvati Nandan Bahuguna Garhwal University,
Srinagar, Uttarakhand. He is an alumnus of KIIT University, Bhubaneswar
where he pursued his post-graduation (LL.M.) in Criminal Law and
subsequently completed his Ph.D. in Police Law and Information
Technology from the Pacific Academy of Higher Education and Research
University, Udaipur in 2020. His area of interest and research is Criminal
and Police Law. Dr. Datta has a teaching experience of 7 years in various
law schools across North India and has held administrative positions like
Academic Coordinator, Centre Superintendent for Examinations, Deputy
Controller of Examinations, Member of the Proctorial Board

Page | 2


http://www.ijlra.com/

www.ijlra.com

Volume2 Issue 7| February 2023 ISSN: 2582-6433

Dr. Namita Jain

Head & Associate Professor

School of Law, JECRC University, Jaipur Ph.D. (Commercial Law) LL.M., UGC -
NET Post Graduation Diploma in Taxation law and Practice, Bachelor of
Commerce.

Teaching Experience: 12 years, AWARDS AND RECOGNITION of Dr. Namita Jain
are - ICF Global Excellence Award 2020 in the category of educationalist by I Can
Foundation, India.India Women Empowerment Award in the category of “Emerging
Excellence in Academics by Prime Time & Utkrisht Bharat Foundation, New
Delhi.(2020). Conferred in FL Book of Top 21 Record Holders in the category of
education by Fashion Lifestyle Magazine, New Delhi. (2020).Certificate of
Appreciation for organizing and managing the Professional Development Training
Program on IPR in Collaboration with Trade Innovations Services, Jaipur on March

14th, 2019

Mrs.S.Kalpana

Assistant professor of Law

Mrs.S.Kalpana, presently Assistant professor of Law, VelTech Rangarajan Dr.
Sagunthala R & D Institute of Science and Technology, Avadi.Formerly Assistant
professor of Law,Vels University in the year 2019 to 2020, Worked as Guest Faculty,
Chennai Dr.Ambedkar Law College, Pudupakkam. Published one book. Published
8Articles in various reputed Law Journals. Conducted 1Moot court competition and
participated in nearly 80 National and International seminars and webinars
conducted on various subjects of Law. Did ML in Criminal Law and Criminal Justice
Administration.10 paper presentations in various National and International
seminars. Attended more than 10 FDP programs. Ph.D. in Law pursuing.

Avinash Kumar

Avinash Kumar has completed his Ph.D. in International Investment Law
from the Dept. of Law & Governance, Central University of South Bihar. His
research work is on “International Investment Agreement and State's right
to regulate Foreign Investment." He qualified UGC-NET and has been
selected for the prestigious ICSSR Doctoral Fellowship.He is an alumnus of
the Faculty of Law, University of Delhi. Formerly he has been elected as
Students Union President of Law Centre-1, University of Delhi.Moreover, he
completed his LL.M. from the University of Delhi (2014-16), dissertation on
"Cross-border Merger & Acquisition”; LL.B. from the University of Delhi
(2011-14), and B.A. (Hons.) from Maharaja Agrasen College, University of
Delhi. He has also obtained P.G. Diploma in IPR from the Indian Society of
International Law, New Delhi.He has qualified UGC — NET examination and
has been awarded ICSSR — Doctoral Fellowship. He has published six-plus
articles and presented 9 plus papers in national and international

Page | 3


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| February 2023

ISSN: 2582-6433

seminars/conferences. He participated in several workshops on research methodology and teaching and learning.

ABOUT US

INTERNATIONAL JOURNAL FOR LEGAL RESEARCH & ANLAYSIS
ISSN

2582-6433 is an Online Journal is Monthly, Peer Review, Academic Journal,
Published online, that seeks to provide an interactive platform for the publication
of Short Articles, Long Articles, Book Review, Case Comments, Research
Papers, Essay in the field of Law & Multidisciplinary issue. Our aim is to upgrade
the level of interaction and discourse about contemporary issues of law. We are
eager to become a highly cited academic publication, through quality
contributions from students, academics, professionals from the industry, the bar
and the bench. INTERNATIONAL JOURNAL FOR LEGAL RESEARCH &
ANALYSIS ISSN 2582-6433 welcomes contributions from all legal branches, as
long as the work is original, unpublished and is in consonance with the

submission guidelines.

Page | 4


http://www.ijlra.com/

www.ijlra.com

ISSN: 2582-6433
Volume 2 Issue 7| February 2023

|_egalization of Prostitution

Authored By- Siya Sharma

Prostitution is defined as the practice of engaging in relatively indiscriminate sexual activity, in general
with someone who is not a spouse or a friend, in exchange for immediate payment in money or other
valuables.* Often considered as one of the oldest professions in the world, prostitution has been a part
of our society ever since civilisation has come into existence. Perceptions and stereotypes surrounding
prostitution vary from culture to culture however, when we specifically talk about India, prostitution
has always been looked as a taboo. Prostitution has been a central part of the ancient Indian culture,

either under the ambit of Devadasi or Vatsyayna’s Kama Sutra.

While the profession of prostition has sustained for centuries in India, the laws governing it still demand
a lot of regulation. The business of prostitution is worth Rs 40,000 crores annually with around 10
million prostitutes in India and about 1,00,000 alone in Mumbai making it Asia’s largest sex focus
industry. These figures are a realisation of how big this industry is and how important it is for us to
bring regulations in this industry. Despite, the fact that there are a number of rules and regulations

governing and protecting our human rights yet, for most it’s difficult to find them in action.

Immortal Trafficking Act, 1956

Immortal Trafficking Act, 1956 is one of the primary legislations on prostitution that was enacted with
the aim of reducing prostitution in India. However, this particular act didn’t ban prostitution as a

profession. However, it did bring certain restrictions in the working of prostitution.

Section 2(f) of the Immortal Trafficking Act of 1956 defines prostitution as sexual exploitation or

abuse of a female for monetary purpose and a prostitute is a person who gains the commercial benefits.

Under this particular act, a fine and an imprisonment of about 2 or 3 years is given for practicing

prostitution in a certain place or operating a brothel. Although, nowhere in this particular act,

! (“Prostitution | Definition, History, and Facts”)
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prostitution has been explicitly called illegal but a few activities like operating brothels, trafficking,
soliciting and pimping are all punishable offences. Even if a single instance of prostitution is caught
being conducted in a particular place, it is enough to show that prostitution is being conducted and
therefore, people who were involved in can be penalised for the same.

Section 3 of the Immortal Trafficking Act to Section 9 of the Immortal Trafficking Act lists
offences which are punishable under this legislation-

e Section 3- Punishment for keeping a brothel or allowing premises to be used as a brothel.

e Section 4- Punishment for living on the earnings of prostitution.

e Section 5- Procuring, inducing or taking a person for the sake of prostitution.

e Section 6- Detaining a person in premises where prostitution is carried on.

e Section 7- Prostitution or in the vicinity of the public places.

e Section 8- Seducing or soliciting for purpose of prostitution.—Whoever, in any public place or
within sight of, and in such manner as to be seen or heard from, any public place, whether from
within any building or house or not.

e Section 9- Seduction or of a person in custody- Any person who having the custody, charge or care
of, or a position of authority over, any person, causes or aids or abets the seduction for prostitution
of that person shall be punishable on conviction with imprisonment of either description for a term
which shall not be less than seven years but which may be for life or for a term which may extend
to ten years and shall also be liable to fine: Provided that the court may, for adequate and special
reasons to be mentioned in the judgment, impose a sentence of imprisonment for a term of less than

seven years.
In 1986, this particular act was amended wherein instead of young girls, all people be it male or females
who are sexually exploited for commercial purposes were included. Therefore, an act which was

initially a gender biased act, amended to cover males as well as females.

In Ratnamal and Another Vs Respondent AIR 19622, it was held that the Immortal Trafficking Act of

1956 mainly aims at abolishing trafficking of women in a commercialised manner.

In Sahyog Mahila Mandal V State of Gujrat (2002)%, the high court refused to recognise prostitution as

2 AIR 1962 Mad 31

3(2004) 2 GLR 1764
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a legitimate way of living. As calling prostitution as a legitimate profession will open a pandoras box
for women to be trafficked and this could also be misunderstood as a fundamental right.

Child Trafficking

This Immortal Trafficking Act also doesn’t talks about child trafficking as well as violence faced by
other women. As a result, in the case of Smt. Afjal Vs. State of U.P., the accused was running a brothel
with minor girls and was forcing them down towards the path of prostitution. However, only the accused
was penalised and the minor girls were let free because of the statutes that were outlined in this act.

Although, legislation against child trafficking can be found in the Indian Penal Code (IPC) under
clause 366 which categorically criminalises employing underage girls in sexual activities. This section
also prohibits bringing minor girls from foreign countries and solely engaging them in sexual activities.
An example of this could be seen through the case of Fateh Chand v. State of Haryana wherein the
defendant was young man who was accused of forcing a minor girl down the path of prostitution,

therefore, violating section 366.

Furthermore, Section 372 of the Indian Penal Code penalises the act of selling a minor girl with the

prior knowledge of pushing her into the profession of prostitution.

Section 373 of the Indian Penal Code punishes the act of purchasing a girl with the motive of driving

her into the profession of prostitution.

Deficiencies in the working

However, this particular act has some deficiencies, the acts primary focus lies on identifying brothels
as a place where prostitution is being carried out and arresting people who assist it rather than focusing

on trafficking which was the primary reason as to which this act was written in the first place.

More so, although, this act was a big step in the governance of prostitution but the ground level reality
remains untouched. The fact that the police officers still arrest prostitutes instead of the brothel owners
and the so called clients shows the hypocrisy and the judgemental nature of these stakeholders of our

democracy. Thirdly, the living condition of the rehabilitation centre and safe houses for girls who went
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to move away from this darkness is also safe. The n umber of safe houses and women’s home are less

than the needed number neither do they guarantee safety and security to these young girls.

Lastly we can clearly notice a problem which can be recognised in all these acts is how no legislation
has been made for prohibiting brothel owners from inflicting physical damage or abuse on these young
girls. Adding on, it doesn’t specifies the need for using contraceptive and condoms or others ways of
prohibiting unwanted pregnancies as well as protecting these young girls from getting any sexually
transmitted diseases like HIV/ AIDS which can be life threatening and also lead to an increase in the

population of the country.

Prostitution a Legal Work

Supreme court in its latest landmark judgment constituted prostitution as a legal profession where the
sex workers are entitled to the same level of dignity and safety as any other citizen in the country. The
three judge bench led by Justice L. Nageswara Rao stated that “It need not be gainsaid that
notwithstanding the profession, every individual in this country has a right to a dignified life under
Article 21 of the Constitution,” and further said that “Sex workers are entitled to equal protection of
the law. Criminal law must apply equally in all cases, on the basis of ‘age’ and ‘consent’. When it is
clear that the sex worker is an adult and is participating with consent, the police must refrain from

interfering or taking any criminal action,”

The bench passed the orders by using their special powers under article 142 of the Indian Constitution.
Further directed that sex workers should not be harassed or penalised if a raid is made in brothels as
practicing prostitution is not illegal but running brothels is. They also further directed that a child of a
sex workers can also not be separated from the mother just merely because of their profession and it
cannot be always concluded that all minors present in a brothel are trafficked, before concluding its

necessary to ask people around and conduct a DNA test to substantiate their plea.

The court called out the attitude of police officers and instructed them to treat sex workers with the
same dignity and respect as any other citizen and if a sex workers comes in a to lodge a complaint it
is important to investigate the matter and a lot of care should be given to not revealing the sex workers

identity.

Lastly, it is also noteworthy that prostitution was never banned or illegal in Indian but certain practices
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related to prostitution were banned in India.

Hidden troubles due to legalisation of prostitution

While it was important to be recognised as a legal profession however, a lot of criticism also surrounded

that decision.

1. A number of feminist suggested that legalising prostitution can also lead to an increase in the number
of trafficking cases in India and forcing more females to join the profession of prostitution. With
time it’s difficult for these girls to go back to their original roots as a result, they voluntarily stay
back.

2. Another outlook is that how more regularisation will make uncover their identity and can lead to
more mental anguish and embarrassment and societal pressure. A number of these girls prefer to live
respectful lives during day.

3. This could also lead to rise in the number of people involved in the practice of prostitution therefore,
promoting people to force more women into this profession and therefore leading to
commodification of women.

4. Lastly, although, a lot of countries have legalised prostitution but these countries come under the
ambit of developed countries which can provide better facilities to these victims unlike a country

like India which is still developing and has shortage in providing these facilities.

Conclusion

Prostitution has always been seen as taboo in India and has always been perceived as something which
needs to be hidden away from. But it’s imperative for us to understand that an industry as big of that of
sex workers in India calls for regulations and laws. Sex workers are as old as civilisation so shying awa
y from them and will not lead us anywhere. It’s important we regularise their rights and give them the
dignity they deserve socially as well as legally. While there are a plethora of rights it’s important those
laws are being used in the right places and by the right people. This needs to be a joint effort and
therefore, the entire community needs to come together and stand by these injustices faced by these sex

workers.
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